SAN CARLGS APACE TR BE, ET AL

| BLA 97-299, 97-311, 98-142, 98-173 Deci ded My 21, 1999

Appeal s froma decision by the Arizona Sate Orector, Bureau of Land
Managenent , approvi ng an exchange and deci si ons di smissing protests agai nst
an exchange of public for private land. AZ-040-7122- 00-5514; AZA-287809.

Afirned.

1.

Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents

NEPAis prinarily a procedural statute designed to
insure a fully inforned and wel | - consi dered deci si on.
It requires that an agency take a "hard | ook” at the
environnental effects of any maj or Federal action.
An BS nust fulfill the prinary mssion of NEPA
which is to ensure that a Federal agency, in
exercising the substantive discretion afforded it to
approve or disapprove a project, is fully inforned
regardi ng the environnental consequences of such
action. |In deciding whether an BS has done so, it is
wel | settled that a rule of reason wll be enpl oyed
such that the question becones whet her the statenent
contai ns a reasonabl y thorough di scussion of the
significant aspects of the probabl e environnent al
consequences.

Environnental Quality: Environnental S atenents--
Exchanges of Land: General | y--Federal Land Policy
and Managenent Act of 1976. Exchanges-- Nati onal
Environnental Policy Act of 1969: Environnent al

S atenents--Private Exchanges: Protests--Private
Exchanges: Public Interest

BLMproperly denies a protest to a proposed | and
exchange where the protestant fails to denonstrate
that BLMviolated the public interest requirenent
of section 206(a) of the Federal Land Policy and
Managenent Act of 1976, 43 US C ' 1716(a) (1994),
or Executive Qder No. 12898.
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3. Environnental Quality: Environnental S atenents--
Mning dains: P an of (perations--National
Environnental Policy Act of 1969: Environnent al
Satenents

NEPA requires that an B S consider alternatives to the
proposed action and Federal agencies are required to
use, to the fullest extent possible, the NEPA process
toidentify and assess the reasonabl e alternatives to
proposed actions that wll avoid or mninze adverse
effects of these actions upon the quality of the hunman
environnent. Wiere BLMhas identified and careful |y
assessed the reasonabl e alternatives, the action w |
be affirned.

APPEARANCES  Joe P. Sparks, Esq., Kevin T. Tehan, Esq., and John H
Ryley, Esq., Scottsdale, Arizona, for the San Carl os Apache Tri be;

John S Guttnan, Esqg., Mrginia S Abrecht, Esq., and Fred R Végner,
Esq., Véashington, DC, for Phel ps Dodge Gorporation; Peter Galvin, Esq.,
Tucson, Arizona, for Southwest Center for B ological Dversity; Rchard R
Geenfield, Esq., Ofice of the Held Solicitor, US Departnent of the
Interior, Phoenix, Arizona, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

In a February 7, 1997, Record of Decision (RD), the Arizona
Sate Drector, Bureau of Land Managenent (BLN), authorized the exchange
of public |ands managed by BLMfor private | ands owned by Phel ps Dodge
Mbrenci, Inc., that is described as the Equal Apprai sed Value Alternative
on page (at) 2-8 of the A nal Environnental Inpact Satenent (FE S,
Mbrenci Land Exchange, prepared by the Gla Resource Area, Safford
Dstrict, BLM and issued in Gtober 1996 (HS No. BLM AZ/ PL- 96/ 008) .

The San Garl os Apache Tribe (San Garlos or the Tribe) (IBLA 97-299)
and the Southwest Center for B ological Dversity (Southwest) (IBLA 97-311)
(collectively Appellants) each filed tinely notices of appeal. Petitions
for Say of the State Drector's decision were granted by the Board of
Land Appeal s (Board) on My 21, 1997. The Board subsequently suspended
consi deration of 1BLA 97-299 and | BLA 97-311 in order to allow BLMto
consi der protests of the proposed exchange entered by Appel lants. The
appeal of a third Appellant, Laser Inc. (IBLA 97-314), was di smssed for
l ack of standing.

n January 5, 1998, the Drector, BLM dismssed the protests of
Appel l ants.  Appel | ants appeal ed the January 5, 1998, decisions to the
Board. These appeal s were docketed as | BLA 98-142 and | BLA 98- 173,
respectively, and have been consolidated by the Board wth | BLA 97-299 and
| BLA 97-311. The Board subsequently granted Appel lants a stay of the
January 5, 1998, BLM deci si ons.
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The R approved a | and exchange between the Safford FHeld dfice,
BLM and Phel ps Dodge. According to the RID

The approved exchange is a nodification of the Equal
Apprai sed Value Alternative presented in the Mrenci Land
Exchange F nal Environnental |npact Satenent. It involves
trading 3,605.24 acres of Bureau of Land Managenent - adm ni st ered
public lands |ocated in Geenl ee Gunty, Arizona for 1,040.00
acres of private | ands owned by Phel ps Dodge Corporation | ocated
in Gaham Geenlee, Gochise, and P ma Gounties. The public
and private lands involved in this trade have been apprai sed,
by net hods approved by the Federal Governnent, and are
substantially equal in dollar value. The apprai sed val ue of the
offered | ands and the sel ected | ands are within 3 percent of each
other. Approval of the I and exchange wll bring lands wth
inportant resource and public | and nanagenent val ues into public
ownership and transfer BLMnmanaged public lands to private
owlership. The public lands transferred to Phel ps Dodge
Qorporation ownership are expected to be used for mining purposes
that wll enabl e Phel ps Dodge to expand and conti nue operation of
sone features of the Morenci copper mne.

(RDat 1-2.)

Intheir appeals to this Board, Appellants nake a nuniber of
separat e argunents why the | and exchange shoul d be di sapproved. Appel | ant
San Carlos' May 5, 1997, Satenent of Reasons (SCR wth respect to the
appeal of the initial BLMdecision, and whi ch effectively incorporates
all argunents of Southwest, is used for reference. Respondent BLMs
Answer to Appellants' clains, filed May 29, 1998, wll |ikew se be referred
to when citing BLMs response to argunents. Appel |l ants nake separat e
argunents under the National Environnental Policy Act of 1969 (NEPA), 42
USC ' 4321 (1994), the Federal Land Policy and Managenent Act of 1976
(FLPWY, 43 USC ' 1701 (1994), and argunents that inplicate both
stat ut es.

In their collective appeals, Appellants claimthat BLMi gnored
cunul ative inpacts and a "no action" alternative in violation of NEPA
indeveloping the FHS (SXRat 5) Appellants state that the FHS is
fundanental |y fl aned because BLMfailed to consi der past, present, or
future cumul ative environnental inpacts fromthe expansion of the
exi sting Phel ps Dodge Morenci mini ng operation which wll occur because of
the | and exchange. BLMresponds that the di scussion was adequat e because
the treatment of alternatives, when judged agai nst the rule of reason, was
sufficient to permt reasoned choi ces anong various options. (Alswer
at 36.) dting North Buckland dvic Ass'n v. inner, 903 F. 2d 1533
(11th dr. 1990), and Laguna Geenbelt Inc. v. US Dept. of Transp.,
42 F. 3d 517
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(9th dr. 1994), Respondent urges that, as here, the range of NEPA
alternatives need not extend beyond those reasonably related to the
purposes of the project. |d. BLMstates that this is the situation wth
the "no action” alternative. BLMclains that, just as in VWstern Gl orado
ongress, 130 | BLA 244 (1994), BLMin this case is wthout authority

under the statutory schene to conpl etely deny devel opnent activities.
BLMstates that, even if this exchange were not to proceed, it cannot

deny Phel ps Dodge' s mineral devel opnent rights to their 228 mning cl ai ns

encunbering the sel ected lands. (Answer at 37.)

Appel l ants next claimthat BLMrenai ns i ndependent |y responsi bl e
for ensuring that approval of the |and exchange wll not result in
significant environnental inpacts. (SRat 7.) Appellants claimthat BLM
isincorrect in stating throughout the FHS and RID that, since Phel ps
Dodge w il be required in the future to obtai n environnental permts or
conply wth state regulatory mning | aws, such permtting and regul atory
process shoul d precl ude any significant environnental inpacts, and
therefore no environmental assessnent is necessary. 1d. Mreover,
Appel lants claim BLMviolates NEPA when it shifts the responsibility to
state agencies at sonetine in the future to assess and mtigate
environnental inpacts. 1d. In response, BLMstates NEPA requires agencies
to consider the environnental consequences of proposed actions before they
are inplenented and that BLMhas net its "hard | ook" requirenents in this
case. (Answer at 11.) BLMnotes that the RDidentifies the fol | ow ng
required mtigation actions: threatened and endangered species; wld and
scenic rivers; third party mning clains; mneral wthdrawnal s; access to
public | ands; rights-of-way; visual resources; cultural resources;
hazar dous substances; and grazing. (Answer at 10-11, citing RD at 3-4.)
Respondent expl ai ns that, although exchange AZA-28789 w il renmove BLMs
authority to regulate mning-rel ated uses of the selected | ands (Answer at
16), Appellants are incorrect in arguing that |oss of BLMregul ation w |
reduce regul ation of Phel ps Dodge's Morenci mine. Key Federal |aws such as
the Qean Véter Act, 33 US C ' 1251 (1994), Endangered Species Act, 16
USC ' 1531 (1994), and Qean Air Act, 42 US C ' 7401 (1994), w |
continue to apply to Phel ps Dodge's mining operations at Mrenci and
el sewhere, regardless of the land ownership status. (Answer at 16-17.)
Sate surface mning regulations wll al so be applicable. According to
Appel lants, reclamation on private lands in Arizona is regul ated by the
Arizona Mned Land Recl anation Act, Arizona Revised Satutes 27-901 et seg.
Protection of underground water on private land in the mne area i s
regul ated by the Aquifer Protection Permt (APP) program adm ni stered
through the Arizona Departnent of Environnental Quality. (Answer at 17,
citing Arizona Revised Satutes 49-241 et seq.)

Appel lants' next three clains are directly related. The third claim
isthat the FHS fails to adequately review howthe sel ected | ands w | |
be used in the mning operation of Phel ps Dodge, and the fourth is that
BLMfailed to consider any environmental inpacts fromthe existing Mrenci
operation. (SRat 9-10.) Appellants claimthat BLMhas failed to assess
the environnental inpacts fromany of the reasonably foreseeabl e uses of
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the sel ected lands, to include open pit mning, the deposit of mll
tailings, the leaching of mll tailings, and for supporting mneral
operations. (SCRat 8.) Appellants also assert that BLMs assunption that
the sane envi ronnental consequences w | occur if BLMdi sapproves the | and
exchange is false. (SRat 10-11.) Appellants argue that, if the | and
renains in the Federal domain, BLMwoul d continue to regul ate the | ands
under the Federal mining |l aws and regul ations, whi ch would require a NEPA
anal ysis under a mining plan of operations under FLPMA and woul d i ncl ude
Federal bonding, reclanation, mtigation, and continued Federal supervision
over Phel ps Dodge in the future. (SR at 10.) Appellants claimthat BLM
fails to address this under the "no action" alternative, and therefore the
FEHSis grossly inadequate. (SCRat 10.)

Inits Answer, BLMstates that it gave careful consideration to the

appropriate scope of analysis to be presented inthe FHS (Answer at 54.)

In so doing, BLMstates it utilized gui dance fromGouncil on Environnent al
Quality (CEQ regulations at 40 CF. R Part 1500. Id. A though BLM cane
to the concl usion that exchange AZA 28789 and the exi sting mni ng
operation, |located on private | and, coul d not be considered to be
connected, cunulative, or simlar actions, mning-related i npacts resulting
fromforeseeabl e uses are presented in Chapters 3 (Affected Envi ronnent)
and 4 (Environnental (onsequences) and are summarized in Table 2-3 at 2-

18 to 2-32 of the FHS 1d. Respondent states that BLMdid not anal yze
"direct"” adverse effects frommning wthin the context of the FH S because
mning is not, under applicable CEQregulations, a "direct” inpact of the

| and exchange. (Answer at 55.) DOrect effects of a land exchange are
defined at 40 CF.R ' 1508.8(a) as those which are "caused by the action
and occur at the sane tine and place.” BLMstates that the reason mning
and/ or mneral devel opnent is not a direct effect is that "[mining-rel ated
activities on the selected | ands woul d be the sane for all alternatives."
See FHS at 2-10. For the sane reason, BLMcl ai ns, reasonably foreseeabl e
mning-rel ated uses of the selected lands did not constitute "indirect
effects" of the exchange decision. (Answer at 56, citing FHS Chapter 4,
at 4-13to 4-14.) BLMstates that Appellants woul d have the Board concl ude
that exchange AZA-28789 woul d, in sone way, circunvent the mning lamw BLM
clains that nothing could be further fromthe truth, and that the subject
of the NBPA anal ysis is a proposed | and exchange and not a pl an of
operations filed pursuant to 43 CF. R ' 3809.1-4. BLMstates that the
authority to conduct |and exchanges is provided in section 206 of FLPVA
and that whether the exchange facilitates the "consolidation" of "mneral
* * * interests" can be, and in this case, was a factor in naking the
required "public interest” determnation. (Answer at 30.)

BLMstates that Appellants are also incorrect to argue that |oss of
BLMregul ation w Il reduce regul ati on of Phel ps Dodge' s Morenci mine if
the selected lands transfer to private ownership. In addition to the key
Federal laws cited above that wll continue to apply to the mning
operations at Morenci, state reclamation regulations wll apply to the
l[imted acreage, of the 3,000 plus acres to be transferred, whi ch Mrenci
plans to
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mne. Sate surface mning regul ations and aqui fer protection laws w ||
also be applicable. (Answer at 16-17.) BLMpresented a conparison wthin
the FHHS of how 14 Federal and state statutes and regul atory provi sions
woul d apply to mining rel ated site devel opnent on public and private | ands.
(Answer at 22, citing FHS at 2-11.) BLMpointed out that the only
Federal statute or regulation that did not apply to private | and mne

devel opnent was the Native Anerican Gaves Protection and Repatriation Act,
25 USC ' 3001 (1994). 1d. The FHS later stated that as of My 1,

1996, no Native American grave site had been identified on the sel ected
lands. (Answer at 23, citing FHS at 3-37, RDat 7.) Mreover, BLM
argues that the conclusory statenents of Appellants are not girded by any
evi dence that woul d support their clains that enforcenent woul d be any | ess
rigorous under state regulation (Answer at 43), or that the Morenci mne is
not properly regul at ed.

Appel l ants' next contend that BLMfailed to consider cumul ative
inpacts wth respect to the Safford Land Exchange, whi ch invol ves | and
separate fromthe current proposed exchange. (S(Rat 12.) Appellants
argue that the conbined effect of these two | and exchanges in the sane
area, Wth the sane conpany, for the sane mini ng purposes, wll have a
prof oundl y adverse synergistic inpact upon the water resources of the
Tribe, air quality, and cumul ative adverse environmental inpacts. |1d.
BLMresponds that this subject was in fact addressed in the FHHS at 4-29
through 4-35, where it specifically identified the Safford exchange pl us
ot her | and managenent actions wth and/or by mining conpanies in the area.

(Answer at 56-57.) S mlarly, BLMstates that it identified mneral

devel opnent, i ncl udi ng Phel ps Dodge devel opnent of the Dos Pobres,

San Juan, Lone Sar, and Sanchez mine properties, all included wthin the
Saf ford Land Exchange, as anong reasonably foreseeabl e future actions.
(Answer at 58.) BLMdescribed the cumul ative effects of exchange AZA- 28789
on physical resources (proposed action alternative) inthe FHS as

fol | ows:

| npl enentation of the Proposed Action would result in

BLMs acquisition of inportant aquatic resources at Eagle O eek.
The BLMwoul d di spose of two springs, one epheneral and one

perennial, on the sel ected | ands and woul d acqui re one perenni al
spring on the Sewart Trust property. Surface and groundwat er
gquality and air quality would not be affected by the Proposed
Action. Wthin the region, past and foreseeabl e actions that
have the potential to inpact water and air resources are
regul ated by nunerous federal and state regul ations including the
OM, CAA and APP program (onsidering the direct and indirect
i npacts of the Proposed Action in light of land tenure
adjustnents and the protections provided by existing
environnental regul ations, the Proposed Action does not have the
potential to contribute to or result in cunul ative adverse
i npacts to physical resources.

(Answer at 58, quoting FES at 4-32 through 4-33.)
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Appel l ants next contend that BLMfailed to address environnent al
inpacts inthe FHS and the RID, and that BLMfail ed to conduct an
i ndependent revi ew because the drafting of the HS was | argely conpl eted by
a contractor. They claimthat BLMs FEHS fails to contai n suffici ent
information to adequatel y assess environnental inpacts that nust be
addressed, and that it (the FHS contai ns unsupported findi ngs and
conclusions. (SR at 12, 13.) In response, BLManswers that it did
address environnental inpacts and the required mtigation, for exanpl e,
wth respect to threatened and endangered species, wld and scenic rivers,
third party mning clains, mneral wthdrawals, access to public |ands,
rights-of-way, visual resources, cultural resources, hazardous substances,
and grazing. (Answer at 10-11, citing RDD at 3-4.) Respondent argues
that Appel lants' pl eadings contain nuch that can only be classified as
concl usory statenents wthout docunentation or support. (Answer at 15.)
For exanpl e, Respondent states, the claimthat BLM sonehow det er mi ned
in 1994 to exchange the selected | ands prior to environnental anal ysis,
the claamthat BLMfailed to address environnental justice concerns, the
claamthat BLMs range of alternatives is i nadequate and viol ates NEPA
and the claimthat the San Garl os Apaches were inadequately consul ted on
the cultural resource values of the selected |ands, are all charges |evel ed
as conclusory statenents wthout evidentiary support. (Answer at 15-16.)
BLMcl ai ns that Appellants consistently ignore wthin their SIRs, and
el sewhere, the purpose, extent and scope of BLMs mitigation efforts.
(Answer at 11.)

Appel lants claimthat BLMfailed to conduct an i ndependent
environnental review as required, because BLMdel egat ed sone of the
preparation of the HSto SNA Inc. (S(Rat 13-14.) BLMresponds that
42 US C ' 4332 (1994) allows the responsi bl e Federal official to del egate
sone of the preparation of an BS, but that the Federal agency nust bear
the responsibility for the ultimate work product. (Answer at 64.) dting
Seattl e Audubon Society v. Lyons, 871 F. Supp. 1291, 1319 (WD Vésh.
1994), aff'd 80 F.3d 1401 (9th dr. 1996), BLMnotes that courts generally
defer to an agency' s net hodol ogi cal approach to B S devel opnent and urges
that the record before us does not justify an exception to the rule of
deference to BLMs use of SWA Inc., in BS preparation and devel opnent .
(Answer at 65.)

Appel lants next claimthat BLMfailed to conply wth the scopi ng
requirenents of NBPA (SR at 14.) Appellants allege that section 1508. 25
of the CEQ guidelines specify the obligation of the responsibl e Federal
agency to address connected, cumul ative and simlar actions that are
related to the subject action. 1d. Appellants urge that the Safford Land
Exchange nust be addressed in conjunction wth the Mrenci Land Exchange
and any claimthat the two are i ndependent of each other "has no
underlying factual basis, and is sinply false.” (S(Rat 14.) In response,
BLMstates that it rigorously applied the definition of "scope" from40
CFR ' 1508.25 to the Mrenci HS BLMstates the Mrenci and Safford
exchanges exi st independent of the other and are not connected actions for
purposes of NEPA citing Northwest Resource Information Genter, Inc. V.
Nat i onal
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Mari ne H sheries Service, 56 F. 3d 1060 (9th dr. 1995). (Answer at 80.)
BLMstates that it did include the proposed Safford Land Exchange in the
"Qumul ative Inpacts Gontext--Past, Present and Future Actions" section of
the FHS at 4-30. Id. In addressing the scoping issue, BLMexplains that
its initial scoping procedures for AZA 28789 included a Notice of Intent
inthe Federal Register, articles and notices in newspapers of |ocal and
statew de distribution, and four public neetings. After release of the
Draft HS BLMstates that it solicited additional public comment through
anot her Federal Register notice, publications in local and statew de
newspapers, and three public neetings. (Answer at 79-80.) BLMfurther
states that infornati onal and/ or scopi ng neetings were offered to several
tribes, including the San Garl os Apache Tribe. |ssues and comments rai sed
during initia scoping were addressed in the Draft HS  Comments on the
Draft HS were addressed in the FHS  (Answer at 80.)

Appel  ants argue next that BLMi nproperly assunes that since
environnental permts have to be obtai ned by Phel ps Dodge, there w il not
be any adverse environnental inpacts fromthe mning operation. (SR
at 14-15.) Appellants claimthat BLMhas thereby abdi cated its Federal
regul atory authority and breached its duty to regulate public lands. (SR
at 15.) Related to this argunent is the Appellants' claimthat BLM has
failed to address the transfer of environnental regulation fromFederal to
state authorities by approving the exchange. Appellants claimthat BLM
nerely states that the environnental consequences wll be the sane, w thout
providing any factual justification for this assunption. 1d. BLMresponds
that there has been no such abdication of its Federal responsibilities
nor has it ever refused to anal yze environnental inpacts because of a
reliance on state permtting processes. (Answer at 20.) BLMstates that
the FHHS fully anal yzes environnental inpacts of the |and exchange
deci sion, including foreseeabl e uses of selected lands. 1d. dting the
FEHS at 2-10 through 2-15 and especially Table 2-2, BLMnotes that the
references to the APP and other state and Federal permitting requirenents
identify the framework of regul atory conpliance that wll renain regardl ess
of land status. |d. BLMstates that the fact that Phel ps Dodge nust
obtain a series of permts fromthese state and Federal agencies, which
ensure protection for natural resources fromindustrial contamnation, and
that each agency wll verify conpliance wth these pernmits in no way shows
any abdication of responsibility by BLM (Answer at 59.) Mreover, BLM
states, Appellants have not substantively disputed the ef fectiveness and
application of these permt requirenents to Phel ps Dodge' s existing Mrenci
mne. Id.; see FHS at 7-4 to 7-7.

Appel lants' 12th claimis that BLMhas failed to describe the
environnental inpacts fromother reasonabl e alternatives, nor does BLM
address, discuss, or require any mtigation or reclanation requirenents.
(SSRat 15-16.) llateral tothis charge is the claimthat none of BLMs
findings in the RID are substantiated by any facts or analysis. (SR
at 16.) BLMresponds that inthe FHS it fully anal yzed three
alternatives: the required no-action alternative, the proposed action
alternative, and
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the "equal apprai sed val ue alternative" (preferred alternative).
Notw t hstandi ng Appel | ants' argunents to the contrary, BLMargues that the
di scussion of alternatives, including the no-action alternative, need not
be exhaustive. (Answer at 39.) dting Ayers v. Espy, 873 F. Supp. 455,
466 (D lo. 1994), BLMargues that NEPA nerely requires an agency
consider a range of alternatives that cover a full spectrum of
possi bilities, which nust be sufficient to denonstrate reasoned deci si on-
nmaking. dting also Widav. Lhited Sates, 446 F. Supp. 1377, 1387 (D
Mnn. 1978); Mnnesota Public Interest Research Goup v. Butz, 541 F. 2d
1292, 1300 (8th dr. 1976); Environnental Defense Fund, Inc. v. Qorps of
Engi neers of the US Ay, 470 F.2d 289, 296-97 (8th dr. 1972), BLM
states that it carefully considered whet her the no-action alternative
shoul d i ncl ude or exclude mning use of the selected lands. In nmaking its
determnation, BLMconsidered | ocation of the selected |ands in relation to
the exi sting Mrenci mne, provisions of the Mning Law of 1872, as
anended, application of various other Federal and state | aws to mni ng
operations, and a recent court decision which followed established case
precedent. (Answer at 40, citing RDat 7.) BLMstates that, because of
Phel ps Dodge' s exi sting 228 unpatented mning clains on the sel ected | ands,
mning-rel ated uses are reasonably foreseeabl e even i f BLMhad deni ed the
| and exchange. Respondent clains that, contrary to the argunent of
Appel lant San Garlos at 11 of the SR BLMhas not clai ned the mining | ans
invalidate the requirenents of proper environnmental assessnent under NEPA
(Answer at 43.) But simlarly, BLMstates, neither does NEPA preenpt
rights secured under the mning laws. 1d. BLMfurther states that it
examned three other alternatives, but that they were not studied in detail
inthe FHHS either because they did not neet the project purpose and need,
did not conformto the Resource Managenent P an (RWP), included i nadequat e
information, presented jurisdictional problens, or presented unacceptabl e
environnental inpacts. (Answer at 39.) These alternatives included a
BLMdirect sale to Phel ps Dodge and acquisition of offered | ands through
the Land and Véter (onservation Fund, a mini mzed sel ected | ands
configuration, and a different offered | ands package. (Answer at 38-39,
see FHS at 2-15to 2-17.) Respondent clains that Appellants have failed
to establish that BLMs decision to elimnate these and other alternatives
was either arbitrary, capricious, or an abuse of discretion. (Answer
at 39, citing5USC " 706(2)(A (1994).)

Appel lants' 14th clai masserts that BLMfail ed to adequatel y
investigate and address air quality and water quality environnental inpacts
fromthe Phel ps Dodge expanded mining operation. (S(Rat 16.) BM
responds that it did not anal yze adverse effects fromnining wthin the
context of the FH S because mning is not, under applicable CGEQ
regul ations, a "direct” inpact of the |and exchange. See 40 CF. R
' 1508.8(a). The reason is because, as stated at FHS 2-10, "[n}i ni ng-
related activities on the sel ected | ands woul d be the sane for all
alternatives." (Answer at 55.) For the sane reason (i.e., lack of
causation), BLMexpl ai ns, reasonably foreseeabl e mning-rel ated uses of the
sel ected lands did not constitute "indirect effects" of the exchange
decision. Inthat regard, BLMcites Metropolitan Edison G. v. People
Agai nst Nucl ear Energy, 460 U S

149 | BLA 37

WAW Ver si on



| BLA 97-299, etc.

766, 103 S Q. 1556 (1983), which enphasizes that the terns

"environnental effect” and "environnental inpact” include a requirenent for
a reasonabl y cl ose causal rel ationshi p between a change in the environnent
and the effect at issue. (Answer at 56, citing FHS 4-13 to 4-14.)

Appel lants' 15th and 16th clains are related. Appellants all ege that
the entire environnental assessnent process conducted by BLMis a shamand
was conducted in bad faith, insofar as the policy decision to go forward
wth the transfers had effectively been nade by the Lhited Sates | ong
prior to the purported environnental review Smlarly, Appellants al so
allege BLMfailed to address environmental justice concerns. The FH S
Appel l ants assert, shoul d have contai ned an environnental justice
anal ysis, but did not. The few consultations BLMhad with the Tri be,

Appel lants claim addressed only cultural resources on the sel ected | ands,
while ignoring all other concerns of the Tribe. (SCRat 17.) Addressing
first the BS process, BLMstates that it spent nearly 3 years in the
anal ysi s of exchange AZA-28789, and that this anal ytic process incl uded
production of baseline studies, nunerous public neetings, preparation and
rel ease of a Draft and an FHS responses to public coments, and
consultation wth Indian tribes including the San Garl os Apache Tri be.
(Answer at 59.) BLMcalls attention to the affidavits of Margaret L.
Jensen, BLM Program Manager, and Gay M Ki nkade, BLM Archaeol ogi st, whi ch
establish that BLMexpended wel | over 1,500 hours of consultation effort
wth 11 tribes during this process. (Answer at 59, citing FHS at 52 to
5-3, RDat 9.) M. Knkade's affidavit establishes that BLMconsulted
wth 11 Indian tribes: San Carlos Apache Tribe, Wite Muntai n Apache
Tribe, Fort S|l Apache Tribe, Tohono O GlhamNation, Gla R ver Indian
Gmunity, Salt Rver A na-Mricopa | ndian Gomunity, Ak-Chin Indian
Gonmuni ty, Hopi Tribe, Navajo Nation, and Zuni Puebl 0. (Kinkade Affidavit,
&s 9, 11.) BLMconsultation efforts wth each tribe included certified
letters to tribal governnents, public scoping neetings, scoping neetings on
reservations, neetings wth tribal councils, archaeol ogi cal and
et hnogr aphi ¢ research, cultural resource inventory, neetings wth tribal
staff and tribal advisory coomttees, interviens wth tribal elders, field
trips to the selected lands, tribal reviewof draft plans, draft reports,
and Draft BS letters, and phone calls. 1d. Atachnent No. 1 to the
Kinkade Affidavit enunerates the 623 total coordination actions, of which
146 were wth the San Carl os Apache Tribe. The consultation actions wth
San CGarlos included 27 letters to and 6 fromthe San Garl os Apache Tri be,
88 phone calls to and 17 fromthe San Carl os Apaches, and 8 neeti ngs
(including field trips) wth the San Garl os Apaches. 1d. BLMstates that
beyond the issue of consultation, there are other responses to Appel | ants'
"bad faith" argunent. These include extensive baseline studies fromwhi ch
the i npact anal ysi s/ concl usions presented at FHS Chapter 4, were deri ved.
(Answer at 63, citing FHSat R1to R6.) The Baseline Resource Reports
prepared in conjunction with the | and exchange i ncl uded a | and use
overview biology overview reports on grazing, encunbrances, recreation
and access, visual quality, air quality, water resources, nanageability,
and cultural resources. |Id.
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Wth respect to the allegation that environnental justice concerns
were ignored, BLMclains that it did reviewthe | and exchange for
conpliance wth the Secretary's "Environnental Justice Policy" dated
August 17, 1994. In fact, BLMclains, that is exactly what it didinits
sumary at FHS 5-4, where it stated that it had not di scovered any
adverse environnental inpacts accruing fromthe | and exchange that woul d
di sproportionately affect mnority and/ or |ow incone groups, including
Native Americans. (Answer at 82-83.)

Appel lants' 17th and 18th clains are related. The 17th claimis
that BLMdeliberately failed to portray, depict, or illustrate the
spatial relationship between the entire San Garlos | ndi an Reservation and
the selected lands. (SCRat 17-18.) Appellants’ 18th claimis that BLM
failed to portray, depict, or illustrate the full and conpl ete extent of
national forests and wlderness areas adjoining or proximate to the
sel ected | ands anywhere in the FHS 1d. at 18. In response, BLMstates
that the locations of the San Garl os Apache Reservation and ot her
significant geographic features are displayed at several places in the
FHS (Answer at 80.) BLMnotes that Fgure 1-1, at FHHS 1-2, depicts
portions of the Reservation boundary closest to the study area and that
Fgue 2-1, at FHS 2-3, depicts the relationship of the selected | ands to
the Forest Service boundary in the study area. (Answer at 81.) Mreover,
BLMstates, FHgure 2-6, at FHHS 2-3, depicts, in color, |and ownership
including Forest Service, BLM Sate, Phel ps Dodge private | and, and non-
Phel ps Dodge private land in the vicinity of the study area, while Hgure
31, at FHS 3-2, depicts portions of the Reservationin relation to the
study area, other Forest Service units, counties and towns in sout heastern
Arizona. 1d. FHnaly, BLMnotes that Fgures 3-2, 3-3, 3-5 3-6, 3-7, and
3-9, respectively, wthinthe FHS depict: (1) the Forest Service
boundary in relation to selected | ands pl ant cormunities; (2) the selected
lands in relation to area drai nages and rivers; (3) the land ownership in
the study area in color; (4) the selected | ands, access routes, and the
Forest Service boundary; (5) the selected | ands, Forest Service boundary,
and al | ot nrent boundaries; and (6) the Forest Service boundary, selected
ands, and viewpoint locations. |d. BLMstates that the spatial
rel ati onshi p argunent was never raised in conments on either the Draft or
RS |d.

Appel | ants next argue, in submssion nunber 19, that the FB S was not
a final product of BLM but that SACA Inc., prepared all environnental
basel i ne studies and prepared the FH S, whi ch was rubber - stanped by BLM
This is arepetition of an earlier clai min which BLMresponded t hat
42 US C ' 4332 (1994), allows the responsible Federal official to
del egate sone of the preparation of an BS but that the Federal agency
nust bear the responsibility for the ultinmate work product. (Answer at
64.) dting Seattle Audubon Society v. Lyons, 871 F. Supp. at 1319, BLM
noted that courts generally defer to an agency' s net hodol ogi cal approach to
B S devel opnent.  (Answer at 65.)

In clai mnunber 20, Appellants state that they join in the clains of
the Bureau of Indian Affairs (BIA in objecting to the determnation by
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BLMthat the foll ow ng i ssues are beyond the scope of the FHS Phel ps
Dodge mning activities; water resources and cunul ative inpacts to this
resource; a discussion of the existing regulatory franework for the future
foreseeabl e uses of the lands; transition fromFederal stewardship to
private ownership and state jurisdiction, and the associated inpacts; and a
Programmat i ¢ Menor andum of Uhder standi ng regarding a cul tural resource
mgration plan. (SORat 18-19.) BLMdoes not address this claimdirectly
inits Answer as a unique or distinct objection; but has addressed wat er
resources, cunul ative inpacts, transition fromFederal stewardship, and
cultural resources in the context of the applicable regul atory structure
both inthe FHS and inits Answer as described earlier. Ve note that Bl A
is not aparty to this case and has not chal l enged either the FHS or the
R  Supposed objections by BIA or any other agency not before the Board
as a party to this decision will not be considered in this appeal .

Appel l ants next argue that the FHS and RID regardi ng the | and
exchange violate FLPMA 43 US C '" 1701-84 (1994), and in particul ar,
43 US C ' 1716 (1994) (public interest and fair narket eval uation),
and 43 US C ' 1732(b) (1994) (the Secretary shall take action to prevent
unnecessary or undue degradation of the public lands). In cla mnunber 21,
Appel lants argue that the public interest is not served as required under
FLPMA because the transfer of the Sel ected Lands into the private ownership
of Phel ps Dodge surrenders all regulatory control by BLMover such | ands.
(SSRat 19.) BlMearlier set forth the continuing Federal and state
regul atory control over these lands that wll exist after transfer, and
they wll not be repeated here.

In response to the public interest claim BLMstates that the
objectives and criteria for |and resource nanagenent at BLMs Safford Held
Ofice are provided in the 1991 Safford Dstrict RW, as anended. |t
states that exchange AZA-28789 conforns to the Safford RW, as anended, by
reason that it identifies at Attachnent 1, M 27 (anended), the sel ected
| ands as anmong those public lands targeted for disposal. (Answer at 8.)
BLMstates that it specifically recognized in the FHS and RD t hat
portions of the selected | ands woul d be used to support and expand current
mning-rel ated operations. 1d. at 7. In exchange, it cla ns, BLMwoul d
acquire private "offered" lands containing inportant natural and cul tural
resources and other val ues. Through the exchange, BLMstates that it wll
achi eve several public | and nanagenent objectives, including inprovenent
of resource nanagenent efficiency by disposing of isolated tracts of |and,
consol i dation of ownership patterns wthin Long- Ter m Managenent Areas, and
acqui sition of lands wth resource values. Id. BLMexplains that these
of fered | ands support a variety of sensitive plant and wldlife species,
ecosystens, cultural and historical resources, scenic val ues, and include
private [ands wthin the Gla Box National Qonservation Area. 1d. at 7-8.

Appel lants' clains 22 and 23 are related. daim22 all eges that
BLMfailed to anal yze and assess environnental inpacts to Indian trust
resources. Appellants allege that past, present, and future adverse
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inpacts to the Lhited Sates and Indian trust resources were not considered
in determning whether the | and exchange serves the public trust under
FLPMA  (SXRat 21.) Inclam23, Appellants assert that FLPVA has been

vi ol at ed because BLMhas not conplied wth NBPAin failing to assess the
environnental inpacts fromthe reasonably foreseeabl e mning uses of the
selected lands. Id.

Wth respect to NBPA BLMclains that it is well anare that it nust

| ook at "cunul ative inpacts” and "direct” and "indirect" "effects" of
agency action. dting 40 CF. R '' 1508.7-1508.8. (Answer at 47.) BLM
states, however, that Appellants are sinply incorrect that the approval

of the FHS and RDw Il in any way authorize or otherw se inpact m ni ng-
related uses of the selected lands. It states that, under 40 CF. R

' 1508.8(b), the "indirect" effects which BLMnust anal yze are limted to
t hose "caused by the action” even though "later in tine or farther renoved
in distance" provided they "are still reasonably foreseeable.” Id. BLM
reiterates that it is not required to anal yze as an indirect effect that
which w il occur independent of the decision to approve exchange AZA-28789.
(Answer at 47-48.) Wth respect to cumul ative inpacts, BLMstates that
while it nust, under 40 CF.R ' 1508.7, assess "reasonably foreseeabl e
future actions regardl ess of what agency (Federal or non-Federal ) or person
undertakes such other actions,” this does not nean that it nust consider
mning-rel ated use of the selected | ands which wll occur regardl ess of
the deci sion under appeal. (Answer at 48.) dting Save the Yaak
Gmmttee v. Bock, 840 F.2d 714, 719 (9th dr. 1988), BLMstates that
approval of exchange AZA-28789 and mining-rel ated activities on the

sel ected | ands are not connected actions that, under 40 CF.R '

1508. 25(a) (1), have to be anal yzed together in an HS (Answer at 48.)

Wth regard to Appel |l ants' resource-based i npacts argunent, BLM
asserts that inpacts to Indian trust resources are presented throughout
the FHS 1d. at 48. For exanple, it states that inpacts to air and water
gual ity fromforeseeabl e uses of the selected | ands are found in Chapters 3
and 4 of the FHS 1d. BLMnotes that the FHS at 4-11 states that, since
1986, Phel ps Dodge has col | ected groundwater quality data, and that quality
data reflects that "Phel ps Dodge' s Morenci operations neet aquifer water
gual ity standards, which are equivalent to prinary drinking water standards
set by the Environnental Protection Agency.” (Answer at 50, quoting FH'S
at 3-16.) Based on this data, BLMstates the FH S determned t hat
"[s]urface and groundwater quality and air quality would not be affected by
the Proposed Action.” (Answer at 50, quoting FHHS at 4-32.) BLMstates
that it al so addressed agency responsibility to tribal trust resources in
the RID, where the foll ow ng response is of fered:

Response 2. BLMhas conplied wth its federal trust
responsibility to Indian tribes inits preparation of the Mrenci
Land Exchange HS and RID  CGonpl i ance was acconpl i shed t hr ough
the conpl etion of consultations wth all interested Indian tribes
and through the anal ysis of inpacts to trust resources.
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* * * * * * *

Al known resources, val ues, and use opportunities that could be
i npacted by the | and exchange were analyzed in the HS incl udi ng
all resources and val ues defined as Indian trust resources, i.e.
legal interests in property held in trust by the Lhited Sates
for Indian tribes or individuals. Al discussions of resources,
val ues and uses, including trust resources and di scussi ons of
expected inpacts are contai ned in the various resource sections
of the HS Wiile trust resources were not discussed in a
separate section of the HS the resources anal yzed consi sted of
all natural, cultural, and social resources, that nay be af f ected
by the | and exchange.

(Answer at 52, 53, quoting RDat 11.)

In clai mnunber 24, Appel lants assert that BLMi nproperly apprai sed
the sel ected |l ands to be acquired by Phel ps D)dge substantial |y bel ow
their true narket value. Appellants claimthat "val uation of the Sel ected
Lands at only $125.00 an acre by appr ai sers sel ected by Phel ps Dodge
violates the FLPMA regul ations.” (SCRat 22.) Appellants further claim
that BLMfailed to properly apprai se the Sel ected Lands pursuant to 43
CFR '" 2201.3-2to0 2201.6. 1d. In response, BLMstates that it
responded to questions about appraisal nethodology in both the FAS at 1-12
tol-13and inthe RDat 1-2. (Answer at 65.) Respondent notes that the
apprai sal process is defined inregulations at 43 CF. R Part 2200, and
inthe BLBMMinual. 1d. dting Donna Charpi ed, 137 | BLA 45, 50(1996)
and Brent Hansen, 128 TBLA 17, 19 (1994), BLMargues t hat Appel lants
have not made t he required evidentiary showi ng. (Answer at 65-66.) BLM
asserts that Appel | ants have conducted no apprai sal s, have nade no
show ng that there has been a change in the narket that escaped the notice
of BLMs appraisers during their reviewof the reports, and that Appel | ants
have not net their obligation to nmake an affirmati ve show ng concerni ng
value. 1d. at 66. BLMurges that the unsubstantiated charge that the
sel ected Tands are of grossly unequal value with the offered | ands nust be
rejected. Id.

Appel lants' 25th claimstates that BLMfailed to consider the Tribe's
legal ownership rights to the selected |ands. The Tribe all eges that part
of the selected land lies wthin the exterior boundaries of the San Carl os
Apache Reservation and that resolution of this dispute nust be resol ved
bef ore the | and exchange may be approved by BLM (SR at 22-23.) In
response, BLMasserts that it determined, after examini ng and researching
these newclains, that no | ands, selected or offered, involved i n exchange
AZA-28789 are within the surveyed boundary of the San Garl os Apache
Reservation or any other Indian Reservation. (Answer at 67-68.) BLM
states that the Appellant Tribe has rai sed a reservation boundary i ssue
nunerous tines. The issue in the past involved | ocation of the boundary
for the mneral strip located north of Aravai pa Ganyon and the boundary in
the Gla Muntains north of Safford. 1d. at 66. In this appeal (SCR at
4) H
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however, the Tribe asserts ownership of over 70,000 acres of clained Tribal
land presently under the jurisdiction of the Forest Service, BLM and the
Sate of Arizona. (Answer at 67.) Referring to the January 17, 1995,
letter and attachnents fromRaynond S anl ey, Tribal Chai rnan, BLM notes
that these |lands were not included on the boundary di spute nap presented by
the Tribe during scoping for this project. (Answer at 68.) In its Answer,
BLMquotes froman affidavit of M. Scott BEvans (Exhibit | to Answer),
BLM's Mrenci Project Manager, who avers:

It wasn't until My 5 1997 that the Tribe finally articul ated
its claimof ownership of the Mrenci selected lands inits
Satenent of Reasons, Appeal Docket No. 97-299. This clai mwas
reaffirnmed in the Tribe's April 17, 1997 protest letter.

7. Fomthe perspective of the BLM neither the Genter
nor the Tribe have devel oped cl ear paraneters or under st andi ng
of this clam Furthernore, they have not devel oped any form of
evi dence to ownership. Wth respect to the Safford Land Exchange
proposal, the Tribe did at |east prepare a nap whi ch descri bes
their dispute to ownership of land near Safford. However, this
nap nakes no connection to the lands in question near Mrenci.
onsequent |y, the BLMis left wthout a cl ear understandi ng of
the boundaries being clained by the Tribe in the Mrenci area and
clearly wthout evidence to support such clains.

(Answer at 69.) BLMnotes that it also reviewed the Tribe's related claim
to sovereignty over the selected lands. In response to a comnment from
Appel | ant Sout hwest during the comment period, and addressed in the FBE S
BLM det er m ned:

The San Garl os Apache Tri be accepted conpensation for | oss
of aboriginal |ands, which included but were not limted to, the
Mbrenci | and exchange sel ected | ands and therefore these | ands
are no longer sovereign tribal lands. An Executive Qder dated
Novenber 9, 1871, created the Wiite Muntai n Reservation; an
Executive Qder dated Decenber 14, 1872, added the San Carl os
division to the existing Wiite Muntai n Reservation. Executive
Qders dated August 5, 1873, and July 21, 1874, restored to the
public donmain forner Wiite Mbuntai n Reservation | ands i n which
the selected lands are located. n June 27, 1969, the Indian
Adains Cormssion found that the San Garl os and Wiite Muntai n
Apache tribes were entitled to recover the "fair narket val ue
of their aboriginal title lands,"” which included, but were not
limted to, lands covered in the Executive Qders of August 5,
1873, and July 21, 1874. nh Septenber 12, 1972, the Indian
A ains Commission avarded a final judgnent to the San Carl os
and Wiite Mountai n Apache tribes in a settlenent of $4, 900, 000
as conpensation for these | ands that had previously been taken
fromthe tribes wthout conpensation. Both the San Garl os and
Wiite Muntai n Apache tribes agreed to this settlenent by neans
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of resol utions passed unani mously by the respective Tri bal
Qouncils. Thus, neither the selected nor the offered | ands are
sovereign tribal |ands belonging to the San Garl os Apache Tri be.

(Answer at 71-72, quoting FABS at 7-54.)

Appel lants' 26th clai masserts that the i ntended use of the sel ected
lands wll significantly conflict wth established nanagenent objectives
on adj acent Federal lands and Indian trust |ands. Wiile not addressing
this claimdirectly as an individual response wthinits Answer, BLMdid
address the substance of Appellants' concerns in several places inits
Answer and inthe FHS For exanple, BLMstates, rather than conflicting,
the | and exchange conforns to the Safford RW, as anended, by reason that
the RWP identifies the selected | ands as anong those targeted for
disposal. (Answer at 8.) Wth regard to effects of the | and exchange on
trust resources, BLMcareful | y addressed air and groundwat er i npacts
arising fromthe Mrenci mine in Chapters 3 and 4 of the FH S
Hydrol ogi ¢ studi es, groundwater flow patterns and groundwater quality
inpacts of the Mrenci mne were addressed in Chapter 3. See FHS at 3- 16,
Answer at 49-50.) The "Qumul ative |Inpacts” section of the FE S concl udes:

Surface and groundwater quality and air quality woul d not be

af fected by the Proposed Action. Wthin the region, present
and foreseeabl e actions that have the potential to inpact water
and air resources are regul ated by nunerous federal and state
regul ati ons including the OMy CAA and APP program
Qonsidering the direct and indirect inpacts of the Proposed
Actionin light of past land tenure adjustnents and the
protections provided by existing environnental regul ations, the
Proposed Action does not have the potential to contribute to or
result in cumul ative adverse inpacts to physical resources.

(Answer at 50-51, quoting FHS at 4-32 to 4-33.) BLMnotes that the

anal ysi s of exchange AZA-28789 took nearly 3 years and i ncl uded production
of baseline studies, nunerous public neetings, preparation and rel ease of
Draft and FEBS s, responses to public conments, and extensive consul tation
wth the San Garl os Apache Tribe. (Answer at 59; FHS at 5-2 to 5-3; RD
at 9.) Wiile BLMacknow edges that 43 CF. R ' 2200.0-6(b)(2) requires
that the authorized officer may conpl ete an exchange only after a
determnation that the public interest will be well served, and that the

i ntended use nust not conflict wth established nanagenent objectives on
adj acent Federal lands and Indian trust lands, neither the Tribe nor

Sout hwest has identified howor to what extent the proposed exchange w | |
conflict wth any applicable BLMor Tribal plans. See Answer at 78.

Appel lants' clains 27-29 allege (1) that the | and exchange is not in
the public interest because the RID and the FE S viol ate the requirenents
of both FLPMA and NEPA (2) that BLMfailed to exercise its Federal trust
responsibility to the tribe and consider the water resources of the tribe,
and the past, present, and future cumul ative inpacts to this resource from

149 | BLA 44

WAW Ver si on



| BLA 97-299, etc.

Phel ps Dodge's mining operations that are connected to this | and exchange,
and (3) that BLMfailed to consult wth the tribe in any neani ngful way.
(SCRat 23-24.) These clai ns have been addressed in prior BLMresponses
and BLM's responses w Il not be repeat ed.

Appel lants' clains 30-32 are related. Qaim30 all eges that BLM
failed to include a disclosure of the known unaut hori zed uses and adver se
clains to Phel ps Dodge' s use of the San Franci sco R ver and Chase O eek.
Qaim3l asserts that the decision violates the Public Trust Doctrine
and Federal reserved rights to water in Chase Qeek and the Gla R ver,
and that the RDand FEHS failed to consider Indian trust resources in
violation of FLPMA daim32 states that the destruction of Chase O eek
by Phel ps Dodge viol ates Federal and state water law the Public Trust
Doctrine and Federal reserved rights of the Lhited Sates and the Tri be.
(SR at 24-25.)

In response, BLMstates that it has not recei ved any
expl anati on concerning what the Tribe believes are unauthorized uses of the
San Franci sco Rver and Chase Geek. BLMclains that it is unaware of
any unaut hori zed uses by Phel ps Dodge on these water courses. (Answer
at 83; see Affidavit of Hana Vést, Hydrol ogi st/ VWt ershed Speci ali st,
Safford Held fice, at BExh. Pto Answer.) BLMexplains that any water
use fromthe San Francisco Rver or Chase Qeek nust ultinately conform
tothe Gla Rver Adjudication. (Answer at 84.) BLMfurther states that
its decision to approve exchange AZA-28789 does not aut horize any existing
or newuse of water inthe Gla Rver Basin. 1d. Wth respect to Chase
Qeek, BLMstates that the inpacts on that watershed fromany foreseeabl e
uses of selected lands are identified in the RDat 13-15. 1d. Moreover,
foreseeabl e uses of the sel ected |ands are not expected to increase water
use at the Mrenci mne. |d. As M. Vést observed in her affidavit:

The BLM deci si on t o approve exchange AZA 28789 does not change,
alter or otherw se anend any existing water right or otherw se
aut hori ze any new use of water inthe Gla Rver basin. Any
additional water used for the mning operation expected on the
sel ected lands woul d require perfection of an associ ated wat er
right and confornmance to the Gla R ver adjudication.

(Answer at 84, quoting Vést Affidavit, &7.)

In response to Appel lants' clains that exchange AZA 28789 wi | |
sonehow destroy or otherw se harmthe Chase Q eek wat ershed, BLMexpl ai ns
that the streanilowin Chase Geek is currently diverted and routed around
the Morenci mine and returned to its natural channel. (Answer at 85.)
Witer returned to the natural channel is free then to flowto the
San Francisco Rver, atributary of the Gla Rver. 1d. The inpacts from
foreseeabl e mne-rel ated uses of selected |ands on Chase Geek will be only
0.002 percent of the average annual flow of the San Franci sco R ver and
0. 00008 percent of the average annual flow of the Gla Rver at the head of
Safford Valley. (Answer at 86.) BLMnotes that this vol une of streanil ow
i npact ed
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woul d not be neasurabl e usi ng standard streanil ow gaugi ng t echni ques.
Id. Mreover, BLMstates, this mnina reduction in streanil ow woul d
have no inpact on fish and wildlife habitat or recreational use of the
San Francisco Rver, Gla Rver, and/or San Garlos Lake. 1d.; RID at 14.

Ve turn first in our discussion to Appellants' contention in their
SRthat BMs RDand FE S for the Mrenci Land Exchange did not conply
wth either NBPA or FLPMA  Thus, Appel lants contend that the infornation
gathered and presented in the RID was based on i nadequat e envi ronnent al
analysis inviolation of NBEPA 42 US C ' 4321 (1994), and its
i npl enenting regulations at 40 CF. R Part 1500.

1] NEPAis prinarily a procedural statute designed "to insure a
fully infornmed and wel | -consi dered decision.” Vernont Yankee Nicl ear Power
Qorp. v. Natural Resources Defense Gouncil, Inc., 435 US 519, 558 (1978).

It requires that an agency take a "hard | ook” at the environnental effects
of any nmajor Federal action. Keppe v. Serra Qub, 427 US 390, 410 n.21
(1976).

In Robertson v. Methow Valley A tizens Guncil, 490 US 332, 350-51
(1989), the CGourt stated:

[1]t is nowwell settled that NEPA does not nandate particul ar
results, but sinply prescribes the necessary process. * * * |f
the adverse environnental effects of the proposed action are
adequately identified and eval uated, the agency is not

constrai ned by NEPA fromdeci ding that other val ues outwei gh the
environnental costs. * * * Qher statutes may inpose substantive
environnental obligations on federal agencies, but NEPA nerely
prohi bits uni nforned--rather than unw se--agency action.

An BS nust fulfill the prinary mssion of NBPA which is to ensure
that a Federal agency, in exercising the substantive discretion afforded
it to approve or disapprove a project, is fully inforned regardi ng the
envi ronnental consequences of such action. See 40 CF. R ' 1500. 1(b)
and (c); Natural Resources Defense Gouncil v. Hodel, 819 F. 2d 927, 929
(9th dr. 1987).

In deci ding whether an B S has done so, it is well settled that a rule
of reason wll be enpl oyed such that the question becones "whether an B S
contains a reasonably thorough di scussion of the significant aspects of
t he probabl e environnental consequences.'” State of Galifornia v. B ock,
690 F.2d 753, 761 (9th dr. 1982) (quoting fromTrout Lhlimted v. Mrton,
509 F.2d 1276, 1283 (9th dr. 1974)).

The two nmain thrusts of Appellants’ NEPA argunents are, first, that
the FHHS is inadequate because it does not anal yze the direct, indirect,
and cunul ative inpacts of existing mning operations at the Morenci mne
and the cumul ative inpacts resulting fromother mning operations in the
Gla Rver watershed, and that if they had been properly anal yzed, the
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exchange woul d not have been found to be in the public interest.

Appel  ants' second naj or thrust of argunents relates to the alternatives
considered and the claimthat the FH S di scussion of alternatives was
insufficient and, in particular, the "no-action" alternative is fl aned
because it unjustifiably assunes the sane environnental consequences

w thout the | and exchange.

VW address first the claimthat BLMs examnation of mining inpacts
resul ting fromthe exchange was i nadequate and that the public interest
was not served. The authority to conduct | and exchanges is provided in
section 206 of FLPVA as anended, 43 US C ' 1716 (1994). UWhder 43 US C
' 1716(a) (1994), the requisite public interest determnation in deciding
whet her to approve an exchange can include mneral devel opnent to neet
the "needs of Sate and | ocal people.” Thus, whether the exchange
facilitates the consolidation of mneral interests can be, and, in this
case, was a factor, under 43 CF.R ' 2200.0-6(b), in naking the requisite
public interest determnation.

Under the regulations at 40 CF.R '' 1508.7 to 1508.8, BLMnust | ook
at direct and indirect effects as well as cunul ative inpacts of agency
actions. Adirect effect of the | and exchange woul d be an effect "caused
by the action"™ and which "occur[s] at the sane tine and place.” 40 CF. R
' 1508.8(a). The mining and/or mneral devel opnent on the sel ected | ands,
on whi ch 228 unpatented mning clains exist, is not caused by, or a direct
effect of, the land exchange. S mlarly, indirect effects which BLMnust
anal yze are limted to those "caused by the action," even though "later in
tine and farther renoved in distance,” provided they "are still reasonably
foreseeable.” 40 CF.R ' 1508.8(b). Because Mrenci had every right to
conduct mining operations consistent wth its unpatented mning clains on
the sel ected | ands regardl ess of whether the exchange i s approved or not,
BLMwas not required to anal yze as an indirect effect that which woul d
occur independent of its decision to approve the land exchange. The sane
rational e applies wth regard to cunul ative inpacts. Wile 40 CF. R
' 1508.7 requires that BLMassess "reasonabl y foreseeabl e future actions
regardl ess of what agency (Federal or non-Federal) or person undertakes
such other actions,” this does not nean that BLMnust consider foreseeabl e
events inan BHS for a land exchange that wll occur regardl ess of the
deci sion under appeal. As Save the Yaak Gonmittee v. B ock, 840 F. 2d
714, 719 (9th Qr. 1988), instructs, unless the approval of exchange
AZA-28789 and mning-rel ated activities on the sel ected | ands are
"connected actions" as defined in 40 CF. R ' 1508.25(a)(1), the mning
activities need not be addressed in the FHS for the | and exchange. For
this reason, the argunents of Appellants that the FHS and RD are
deficient for failure to discuss the inpact of mning-related activities on
the selected ands are wthout nerit.

Nevert hel ess, BLMdid careful |y address air and groundwat er i npacts
arising fromthe Mrenci mine in Chapters 3 and 4 of the FH S
Hydrol ogi ¢ studi es, groundwater flow patterns and groundwater quality
inpacts of the Mrenci mne were addressed in Chapter 3. See FHS at 3-16.
The

149 | BLA 47

WAW Ver si on



| BLA 97-299, etc.

"Qumul ati ve I npacts" section of the FE S concl uded that "[s]urface and
groundwater quality and air quality woul d not be affected by the Proposed
Action." (FESat 4-32.) The FEHS determined, that wthin the region,
present, and foreseeabl e actions that have the potential to inpact water
and air resources "are regul ated by nunerous federal and state regul ati ons
including the O, CAA and APP program”™ (FES at 4-32to 4-33.) The
FEH S determned further that "in light of past |and tenure adj ust nents
and the protections provided by existing environnental regul ations, the
Proposed Action does not have the potential to contribute to or result

in cuml ative adverse inpacts to physical resources.” (FES at 4-33.)

[2] Nor can we say that the | and exchange was not in the public
interest. The approved Safford District RMWP identifies the sel ected
lands as public lands targeted for disposal. The offered | ands,
consi sting of four parcels enconpassing 1,040 acres of privately owned and
environnental |y sensitive land wthin Gaham Geenl ee, (ochise, and
Pina QGounties, support a variety of wldlife species, sensitive plants,
historical and cultural resources, and scenic val ues. A though
Appel  ants have clained that the val uation of the sel ected | ands by BLMwas
i nadequat e, they offer no independent apprai sal or any ot her evi dence
as required to rebut the BLMval uation. As this Board has hel d i n Donna
Charpi ed, supra, and Brent Hansen, supra, Appellants are required to
nake an evidentiary showng that the BLMappraisal is inerror. Thisis
nornal ly in the formof an independent appraisal. 1d. Appellants have
conduct ed no apprai sal s and have of fered no evi dence that woul d
contradict BLMs appraisal. BLMproperly denies a protest to a proposed
| and exchange where the protestant fails to denonstrate that BLMvi ol at ed
the public interest requirenent of section 206(a) of FLPMA 43 US C
' 1716(a) (1994), or Executive Qder No. 12898.

Appel l ants assert that BLMs FH S di scussi on of alternatives was
insufficient. Specifically, they allege that BLMfailed to consider fully
the no-action alternative, because it unjustifiably assunes the sane
envi ronnent al  consequences w thout the | and exchange.

[3] NEPArequires that an BS consider "alternatives to the
proposed action.” 42 US C ' 4332(2)(Q(iii) (1994). Regulations of the
C(EQ provide that Federal agencies shall, to the fullest extent possible,
"[u] se the NEPA process to identify and assess the reasonabl e al ternatives
to proposed actions that wll avoid or mnimze adverse effects of these
actions upon the quality of the hunan environnent." 40 CF.R ' 1500.2(e).

Further, agencies shall "[r]igorously expl ore and objectively eval uate
all reasonable alternatives, and for alternatives which were elimnated
fromdetailed study, briefly discuss the reasons for their having been
elimnated.” 40 CF R ' 1502.14(a). Agencies need not di scuss
alternatives that woul d not satisfy the purposes of the proposed action or
that are remote and specul ative. Headwaters, Inc. v. BLM Medford
Dstrict, 914 F. 2d 1174, 1180-81 (9th dr. 1990); dty of Aurora v. Hunt,
749 F. 2d 1457, 1467 (10th dr. 1984); Roosevelt Canpobel I o Internati onal
Park Commssion v. US Ewironnental Protection Agency, 684 F. 2d 1041,
1047
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(1st dr. 1982). In a leading case on the requirenent to discuss
alternatives, Judge Leventhal stated that "the alternatives required for

di scussion are those reasonably available * * *." Natural Resources
Defense Qouncil, Inc. v. Mrton, 458 F.2d 827, 834 (D C dr. 1972). Judge

Leventhal continued: "In the last analysis, the requirenent as to
alternatives is subject to a construction of reasonableness * * *." |d.
at 837.

Inthe FHS BLManal yzed three alternatives: the proposed action
alternative, the equal appraised val ue alternative (preferred
alternative), and the required no-action alternative. The proposed action
is aland exchange between Phel ps Dodge and BLM  Conpl etion of the
exchange woul d result in Phel ps Dodge acquiring 27 sel ected parcel s wthin
or adjacent to its Mrenci mne. In exchange, BLMwoul d acquire four
offered | ands parcels located in the Safford Dstrict wthinthe Gla
Box Ecosystem O enega Geek, and the Dos Gabezas Mbuntains. See FH'S
at 2-2 though 2-8.

The equal apprai sed value alternative (preferred alternative) was
devel oped to address a greater than 25-percent disparity in the nonetary
val ue of the selected and offered | ands packages. Unhder this alternative,
all the selected | ands (approxi mately 3,758 acres) woul d be exchanged for
a nodified offered | ands package (mnimumof 960 acres). As part of this
alternative, all or a portion of one of the four offered | ands parcel s
(240-acre dyne Parcel) woul d be renoved fromthe offered | ands package
inorder to equalize the values wth those of the selected |ands. This
woul d mini mze the need to equal i ze val ues through a cash paynent. (FE S
at 2-8.) This alternative was sel ected by BLMin the RD

The no-action alternative would result in no | ands bei ng exchanged.
The sel ected | ands woul d renai n publicly owed and admni stered by BLM
according to the multipl e-use nanagenent directives in FLPVA and the
anended RW. Future nanagenent actions by the BLMfor these | ands woul d
include processing a fornal Mning A an of (perations proposal shoul d one
be submtted by Phel ps Dodge and/ or applications to patent existing mneral
clains, as Phel ps Dodge owns mining clains to nost of the sel ected | ands.
Phel ps Dodge woul d retai n ownership of the offered | ands and coul d use and
nanage the properties in accordance wth the rights, privileges, and
obligations of private ownership. (FEHS at 2-8.)

Appel lants' principal argument with BLMs di scussion of the
alternatives is the claimthat, if |and exchange AZA- 28789 were to be
deni ed, Phel ps Dodge woul d have to file a Mning A an of (perations which
woul d then be subject to "a NEPA BH S assessnent™ and application of nore
restrictive Federal regulations. See SCRat 11. Appellants allege that
this factor was not given proper weight and discussion in the FEHS and t hus
the FH S shoul d be returned to BLMby this Board for further consideration.
V¢ are not persuaded. Appellants never explain nor even try to describe
how t he conbi ned state and Federal regul atory structure careful |y descri bed
by BLMin the FES fol | ow ng exchange is insufficient or inferior to the
BLMstructure. V¢ also agree wth BLMthat mning-related activities on
t he
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sel ected |l ands woul d be the sane for all alternatives. @ ven the 238
mning clains of record on the sel ected | ands (228 bel ongi ng to Phel ps
Dodge), the no-action alternative is not and never can be considered a "no-
mning" alternative. In sum the no-action alternative is a mning
alternative wth the only substantive difference being that devel opnent
thereon wll continue to be subject to BLMsurface nanagenent regul ati ons.
For these reasons, Appellants' argunents that the no-action alternative is
deficient because it does not differentiate between no-mning and m ni ng
alternatives is wthout nerit.

Appel lants claimthat the FH S and RD are deficient because they fail
to describe the environnental inpacts fromother reasonabl e al ternatives
beyond the proposed, preferred, and no-action alternatives. In fact, BLM
did examne three other alternatives, but they were not studied in detail
inthe FHHS either because they did not neet the project purpose and need,
did not conformto the RW, included i nadequate information, presented
jurisdictional problens, or presented unacceptabl e environnental inpacts.
(Answer at 39.) These alternatives included a BLMdirect sal e to Phel ps
Dodge and acqui sition of offered | ands through the Land and Vet er
(onservation Fund, a mninmzed sel ected | ands configuration, and a
different offered | ands package. See FHS at 2-15 to 2-17. Ve find that
Appel lants have failed to establish that BLMs decision to el imnate these
and other alternatives was either arbitrary, capricious, or an abuse of
discretion. See 5 USC ' 706(2) (A (199).

Lhder 40 CF. R ' 1502.14(a), an agency is required to "[r]igorously
expl ore and objectively evaluate all reasonabl e alternatives, and for
alternatives which are elimnated fromdetail ed study, briefly discuss
the reasons for their having been elimnated.” (Ephasis added.) In
each case BLMbriefly discussed the reasons for elimnating alternatives.
(FBSat 2-15t0 2-17.) Appellants demnand nore detail, asserting that it
islegally required. V@ are not persuaded. BLMhas provided the brief
description called for by the regulation. Appellants have shown no error.

Under section 302(b) of FLPMA 43 US C ' 1732(b) (1994), the
Secretary was directed to take, by regul ati on or otherw se, any action
necessary to prevent unnecessary or undue degradation of public |ands.
Further, 43 CF.R ' 3809.0-5(k) provides that

[ u] necessary or undue degradation neans surface di sturbance
greater than what would nornmal ly result when an activity is
bei ng acconpl i shed by a prudent operator in usual, custonary,
and proficient operations of simlar character and taking into
consideration the effects of operations on other resources and
| and uses, including those resources and uses outside the area
of operations. Failure to initiate and conpl ete reasonabl e
mtigati on neasures, including reclamation of disturbed areas
or creation of a nuisance nmay constitute unnecessary or undue
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degradation. Failure to conply wth applicabl e environnent al
protection statutes and regul ati ons thereunder wll constitute
unnecessary or undue degradati on.

Se 43 CFR ' 3809.2-2; Charles S Soll, 137 IBLA 116, 125 (1996);
Arthur Farthing, 136 IBLA 70, 73 (1996). W& likew se find that the

requi renents of FLPVA have been net in BLMs anal ysis of the Mrenci Land
Exchange.

Appel lants urge that mtigation neasures necessary to ensure
conpl i ance are inadequatel y described in the FHS and RID.  They cont end
that NBPA and its inplenenting regul ations require that mtigati on neasures
and pl ans supporting those neasures be di scussed during the NEPA process.
Both BLMand Phel ps Dodge characterize these as operational details,
claimng that they are not required to be scrutinized in detail inan BS
Wiet her or not these required actions nay be characterized as mtigation
neasures or plans supporting mtigation neasures, we find no nerit to
Appel lants' argunent. Details of mtigation neasures are not required to
be set forthinthe FHS As the Suprene Gourt stated in Robertson v.
Met how Val ley dtizens Gouncil, 490 US 332, 351 (1989): "To be sure, one
inportant ingredient of an HSis the discussion of steps that can be taken
to mtigate adverse environnental consequences."” However, the Qourt
cautioned t hat

[t]here is a fundanental distinction, however, between a

requi renent that mtigation be discussed in sufficient detail to
ensure that environnental consequences have been fairly

eval uated, on the one hand, and a substantive requirenent that a
conpl ete mtigation plan be actual |y formul ated and adopted, on
the other * * * it would be inconsistent wth NEPA's reliance on
procedural nechani sns--as opposed to substantive, result-based
standards--to dermand the presence of a fully devel oped pl an t hat
wll mtigate environnental harmbefore an agency can act.

Id. at 352-53.

Appel lants likewse find fault wth BLMs cumul ative i npacts
anal ysi s because it is contained inonly a few pages of the FH S and
allegedly failed to address all past, present, and future operations. See
FEHS at 4-29 through 4-32. Wiile admtting that the sectioninthe FHS
titled "Qunul ative Inpacts” is only a few pages | ong, BLMand Phel ps Dodge
contend that BLManal yzed past and present activities in the "Affected
Envi ronnent” section of the FES wthin Chapter 3 and then concl uded in the
cunul ative inpacts section that the increnental inpacts of the project
would be negligible. No nore is required, they assert.

(EQregul ations require that a Federal agency nust consider the
potential cumlative inpacts of a planned action together wth other past,
present, and reasonably foreseeabl e future actions. 40 CF.R ' 1508. 7,
see Fritiofson v. Aexander, 772 F.2d 1225, 1243-44 (5th dr. 1985); G Jon
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and Katherine M Roush, 112 I BLA 293, 305 (1990). Appellants charge that
BLMarbitrarily narroned its reviewof future activities to exclude those
related to mning activity. A though Appel lants assert that BLMnust show
the statutory or regulatory basis for this unilateral and arbitrary
reduction in the scope of its NEPAreview we find that the burden is on
Appel l ants to show that such a guideline is unreasonable or illegal.

Ve find that the FB S adequatel y consi dered the cumul ative inpacts
of the Mrenci Land Exchange. The FH S assesses the current
environnental condition of the selected lands, which is wthin the Safford
Resource Area, and details the current condition of various resources or
areas of concern and the expected i npact the exchange woul d have on them
(FBS Gapter 3.) BLM noreover, net the standard established by the
(EQregulations at 40 CF. R Part 1500. A though BLMcane to the
concl usi on that exchange AZA-28789 and the exi sting mini ng operation,
located on private land, could not be considered to be connected,
cunul ative or simlar actions, mning-related i npacts resulting from
foreseeabl e uses are presented in Chapters 3 (Affected Environnent) and 4
(Envi ronnent al Gonsequences) and are summarized in Table 2-3 at 2-18 to 2-
32 of the FEHS Id. Respondent did not anal yze direct or indirect adverse
effects frommning wthin the context of the FHH'S because mining i s not,
under applicable CEQregul ations, an inpact of the | and exchange, but
rather was, and is, an identified use of the |and whet her the exchange
occurs or not. Snce mning-related activities on the sel ected | ands woul d
be the sane for all alternatives, BLMwas not required to include the
i npact of prospective mning activity inthe FES

As arelated natter, we find no fault wth BLMs overal | scopi ng
process. Extensive and thorough consul tati ons were conducted. Al
significant interests were considered. \¢ concur that the proper scope 1/
of the NBPA analysis in this case was a proposed | and exchange and not a
plan of operations filed pursuant to 43 CF.R ' 3809.1-4. The authority
to conduct |and exchanges is provided in section 206 of FLPMA and whet her
the exchange facilitates the "consolidation® of "mneral * * * interests"
can be, and in this case, properly was a factor in naking the required
"public interest” determnation. BLMproperly denies a protest to a
proposed | and exchange where the protestant fails to denonstrate that BLM
violated the public interest requirenent of section 206(a) of FLPMA
43 US C ' 1716(a) (1994), or Executive Qder No. 12898,

The claimof Appellants that a portion of the selected |and actual |y
is Tribal land is also wthout nerit. The San Carl os Apache Tribe accept ed
conpensation for |oss of aboriginal |ands, which included but were not

1/ "Scope" is defined in 40 CF R ' 1508.25 as the "range of actions,
alternatives, and inpacts to be considered in an environnental i npact
statenment.” Actions need only be considered in the sane inpact statenent
if they are connected, i.e., "closely related.” 40 CF. R ' 1508.25(a)(1).
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limted to, the Mrenci Land Exchange sel ected | ands and therefore these

| ands are no | onger sovereign tribal |ands. As noted above, an

Executive Qder dated Novenber 9, 1871, created the Wite Muntain
Reservation, and an Executive Qder dated Decenber 14, 1872, added the San
Carlos division to the existing Wiite Muntai n Reservation. Executive
Qders dated August 5, 1873, and July 21, 1874, restored to the public
donai n forner Wite Mountain Reservation | ands in which the sel ected | ands
are located. n June 27, 1969, the Indian dains Gonmssion found that the
San Carl os and Wite Mountai n Apache tribes were entitled to recover the
“fair market value of their aboriginal title lands,” which included, but
were not limted to, lands covered in the Executive Qders of August 5,
1873, and July 21, 1874. n Septenber 12, 1972, the Indian dai ns

Gormi ssi on awarded a final judgnent to the San Carl os and Wiite Muntai n
Apache tribes in a settlenment of $4,900,000 as conpensation for these | ands
that had previously been taken fromthe tribes wthout conpensation. Both
the San Garl os and Wiite Mbuntai n Apache tribes agreed to this settlenent
by neans of resol utions passed unani nously by the respective Tri bal
Qouncils.  Thus, neither the sel ected nor the offered | ands are sovereign
tribal lands bel onging to the San Carl os Apache Tribe. The Tribe has

of fered nothing to rebut the factual anal ysis set forth above.

Fnally, Appellants raise serious allegations in their SR concerning
BLMs alleged failure to disclose Phel ps Dodge' s unaut horized use of the
San Franci sco Rver and Chase Geek, not to nention the all eged
destruction of Chase Geek in violation of Federal and state water law the
Public Trust Doctrine and Federal reserved rights of the Lhited Sates and
the Tribe. These are totally unsubstantiated all egations. Appel | ants
present no evidence in support of these charges, nor were they rai sed
during the cooment period for the FHS Nb evidence of destruction has
been provi ded; no evi dence of unaut horized use has been shown. These
clains are wthout nerit.

To the extent Appel l ants have rai sed other argunents in this case
that have not been specifically addressed, they have been consi dered and
rejected. See Qacier-Two Medicine Alliance, 88 I BLA 133, 156 (1985).

Accordingly, pursuant to the authority delegated to the Interior Board
of Land Appeal s by the Secretary of the Interior, 43 CF.R ' 4.1, the
deci si ons appeal ed fromdi smssing Appel lants' protests are affirned.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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